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December 6, 2001

Jeffrey B. Scott
Acting Director, Water Management Division
WST-1
USEP A Region 9
75 Hawthorne Street
San Francisco, California 94105

John M. Fowler
Advisory Council on Historic Preservation
Executive Director
Old Post Office Building
1100 Pennsylvania Avenue, NW, Suite 809
Washington, D.C. 20004

Arizona State Preservation Offcer
200 West Washington, 4th Floor
Phoenix, Arzona 85003

Richard P. NarcIa
Lt. Governor
Gila River Indian Community
Post Offce Box 97
Sacaton, Arzona 85247

Wayne Taýlor, JI.
Chairman
Hopi Tribe
Post Offce Box 123
Kykotsmovi, Arzona 86039

Charles Wheeler
Vice President Western Cultural Resource

Management, Inc.
2603 West Main Street, Suite B
Farmington, New Mexico 87401

Programmatic AgreemC~' a ong the. .€P A, the Arzona State Historic
Preservation Officer, the Adv sory Council on Historic Preservation Regarding
the Magma Florence In Situ opper Mine Project

Re:

Dear Sirs: 9
On July 26,2001, BHP Copper Inc. ("BHP") notified you regarding a corporate

transaction relevant to the above-referenced Programmatic Agreement ("P A"), which is attached
for your reference.

This letter confirms that on December 5, 200'1, BHP's Florence Division transferred its
assets and liabilities to Florence Copper Inc., a whôlly owned subsidiary ofBHP. Concurrent
with the transfer, BHP sold 100% of its stock in Florence Copper Inc. to Merrll Mining, L.L.C.
("Merril"). As demonstrated by the attached agreement, Florence Copper Inc., a wholly~owned
subsidiary of Merrll, assumed responsibility for complying with the PA from the date of closing,
December 5, 2001 forward.
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December 6,2001

Page 2

Should yoú have any questions or require further information, please call Mr. John Klinc
at (520) 385-3246 or MI. Harrson Merrll at (404) 495-9577.

Very truly yours,

PSG/jmd
Enclosures
cc: John Kline

Adrain Taylor

Jeff Lantz, Esq.

W. Harson Merrll
David Rarnas, Esq.

. II'
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PRLRATIC AGR
AMONG

TH ThrvOÌ\~fEAL PROTECTON AGENCY.
TH ARONA STATE HlSTORIC PRESERVATIONOmCER.

AN
TH ADVISORY COUNCil ON HISTORIC PRESERVATION

t

REGARING

TH :MGMA FLORECE IN SIT COPPER MI~ PROJECT

\VREAS. Magma Copper Company ("Magma") proposes to develop and operate the
Florence In Situ Copper :Mne Projeei ("Florence Project"). which ""ill include underground
injection wells near Florence. Arizona; and

i
WHAS. Magma will apply for z permit or permitS from the Ei:vironmental Protection
Agency ("EPA") to constct underground inj ection wells in accordznce with 40 C.F.R Par
144 and 146, the granting of whicb permit(s) constitutes a Federal Underting pursuant to 16
U.S.C. § 470w; and

WHREAS. the EPA has determined that the constrcton of undergound injecton wells
may have an effect on historic propertes. i.e.. propertes included in or eligible for incluson
in the Natonal Register of Historic Places ("National Register"). and has consulted with the

Arizona State Historic Preservation Offcer ("SHPO") and the Advisory Council on Historic
Preservaton ("Council"). pursuant to the regulations in 36 C.F.R Pm 800 implementig
Section 106 of the National Historic Preservation Act. 16 U.S.C. 470 et seq. C"Secrion 106");and ' ,j",

WHAS. development of underground injection wells for the Florence Project will tae
place in phases over several years; and

WHS. Maga has parcipated in the consultaon and has bee invited to concur in this
Programatic Agreement C" Agreement"); and

WHAS. representaves of the Ak Chin Indian Community. the Gila River Indian .
Communty. the Salt River Indian Community. and the Tobono O'odham Nation have been
offered the opportity to parcipate in the cons1.Itaton and to concur in this Agreement, and

said Natve American Tribes have designated the Gila River Indian Community as their.
representative for purposes of such consultation and concurrence; and

- WHS. representatives of the Hopi Tribe have been offered the oppor.ity to parcipate
in the consultaon and to concur in this Agreement; and
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\VIITREAS, the public has been infomied a.!ìd aforded opportity for involvement in the

development of the elements underlying this Agreement~

NOW, T.dREFORE. the signatories to this Agreement agree that the :Underting shall be
implemented in accordzce ..ith the following stpulatons in order to take into ë.coU1t the

" effect of the Undertakg on historic propertes and to satisfy all Section 106 reS?onsibilities
for all individual asect of the Underuing.

STIULA nONS

The EPA shall ensure the following measures are cared out

1. APPLICABll OF AGREEMDH

A. The purpose of this Agree:nent is to establish an understanding among the EPA,
Lie SHPO, the Council. and Magma as to how the consultation process under Se:non i 06 will
be implemented with regard to the 'Undenakng. .

B. This Agreement applies to all Magma acti\"Íti es involving the EPA Undertg.
which will consist of g:ting underground injection well permit(s) to wells for puroses of in
situ copper mining. The area of potential effect of the Undertaking shall be defied as the
Magma Florence Mie Cultual Resurces Review Area ("MFCRA") as described in
Appendix A. The pares agree that Figure 1 may be amended from rime to time as may be
necessar to include additional are2. not currently identified as within the area of potential
effects. Should it become necessar Îor Magma to request an expansion or amendment to the
permit area the EPA shall notify the other pares to this agreement of such reques prior to
EPA approval.

C. Magma proposes to condu:: mineral mining and related activities purant to su

permít The constcton of in situ mining wells and related ground-distbing a.-rvities is
expected to occur in phases. While 2r initial invento.¡N of culrualresurces has been
conducted for the entire MFCRA. subsequent selecton and implementation of treatment
plans may occur in phases.

IT HISTORIC PROPERTY IDENTCATION AND EVALUATION OF POI.c,1'T
EFCTS

A. The EPA has detennined that Magma, in consultation with the SHPO and N arve
American Tribes. has completed a histric propertes ínvetitory of the MFCRA.. Ths
inventory included (i) inquiries regarding any traditional cultual propertes with the
1YCRA and (ii) a field suey of the M:CERA conducted by qualified archaelogist.
Based on the field suey. the EPA has re2.on to believe that the :MCRA includes cultual
propertes that are eligible for incluson in the National Register.
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B. For the puroses of the above inventory and any subsequent archeological sureys.

the EPA, in consultation v,th the SHPO, shall en;ure that (i) determinations of eligibility for
inclusion in the National Register are made for any cultural propertes. according to 36 C.F.R.

§ 60.4 and 36 C.F.R § 8D0.4(c) and (ii) the effects of the Undertng on all historic
/' propertes are assessed according to 36 C.F.R. §§ 800.5 and 800.9.

1. The E? A shall submit to the SHPO for concurence EPA's determations of
eligibility of cultual propertes for inclusion in the National Register and of effect of
the Underting on any historic propernes. The SHPO shall respond to EPA's

determations with thirt days of receipt.

2. If the EPA and the SHPO caot reach agreement on the eligibility of any
cultual propert. EPA shall obt2n a determination from the Keeper of the National

,Register. The Ke;epets determination shall be final. Magma shall be kept informed in
a timely maner of the progress of the request for a determination.

C. If the EPA and the SHPO agree that at a par~ular area of the MFCRA (i) no
historic propertes are fOW1d or (ii) there will be no effect on any historic propemes. the EPA
shall provide clearance to proceed with activities in that area. subject to issuance of a permt

under 40 C.F.R Par 1.L and 146 and to the monitoring provisions of the Treament Plan
(see Stipulation m.D.S).

D. Any disputes between the EPA and the SHPO concerning whether there will be
adverse effects on historic propertes sball. be resolved in accordance with the procedures in
36 C.F.R. § 800.5 ànd. in the event 36 C.F.~ § 800.5 is inapplicable, with Stipularon VI.

m. PREP AR nON OF A TRA ThíEl',T PLAN

A. The EPA, in cooperation with the other pares to ths Agreement. shall ensure that
Magma develops and implements an oyer2.l treatment ,plan ("Umbrella Treatment Plan") for
the mitigaton of anticipaied effects on historic properf'es that will result from the constcton
and operation of the underground injecton control wells and any related uses and acvities.

B. In the event that Magma plans to const'Uct in situ wells sequentially. Magma shall
have the option of developing, in adcltion to the Umbrella Treatment Plan. location and
propeny specific Data Recovery Plan for individual phases. geographic areas, or. if
necessar. archeologica sites for development. Such data recovery plan will be considered

Supplements to the Tre.ent Plan ("Supplementa Data Recovery Plans").

C. The Treatment Plan and any Supplemental Data Recovery Plans shall be consistent
with the Secreta of the Interior's StêJdards ard Guidelines for Archaeology and HiS10ric

Preservation (48 Fecieg. 44716-44742) and the Council's handboo~ Treatment of
Archeoloi2:cal Propertes. A Treatment PLai shall specify; at a minmum:

-3-
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1. The historic propertes to be æected by the project as a whole and the

natue of those effects;

,,,..,

2. A Research Design that will contain the research questons a.'1d goals
tha. are applicable to the Project area as a whole and that 'Wll be addressed though
dab recvery, along with an explanation of their relevance and importance;

3. Fieldwork and analytical methods and stategies applicale to the

Projec area as a whole, along 'Wth an explwation of their relevance to the reseach
quesons. Such treatment methods will be developed for each tye of historic
propeny identified that may be afected by the Florence Project;

4. Proposed procedures for dealing with discovery situations;

5. Methods to be used in data management and dissemination of data

6. Methoås and procedures for óe recovery. analysis. treatment, and

disposition of human remains, associated grave good~, and objects of cultual
patrmony that reflect any concerns and/or conditions identified as a result of
consultaons bet'veen the EPA and afected Native Amencan groups; and

7. The proposed disposition of recovered materials and records.

D. "Were data recovery is determined by Lìe EPA and SHPO to be the preferred
treatment option for an eligible propert or propertes, the Treatment Plan or Supplementa
D~ta Recovery Plan shall specify. 2. a minimum:

1. The his10ric properties to be afe::ed by the specified phase of the Project

and the nanie of those effects;

2. The research. quesons identified in th Treatment Plan that will be
appropria.efor the speèified Project '¿egIeÌ:t and, 

that will be addressed throúgbdm
recovery. along with any additional research questons compatible with the Treatment
Plan and an explanation of their relevance to the overall research goals as eslished
in the Treaent Plan;

3. The specified fieldwork .ad analytic stategies identified in the Treatment

Plan as well as any other srategies that will be employed in the specific Project
segment;

4. A proposed schedule for the stimission of progress. summar. and any
other report to the SHPO; ,
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, t , 5. Provisions for monitoring, including quarerly monitoring report to be

submitted by Magma to the EPA and SHPO; and

--",

6. Qualifications of consultants employed to underte the implementation of
data recpvery.

E.The Treatment Plan shall include provisions for monitoring. including quaerly
monitoring repons to be submitted by Magma to the EPA and the SHPO. "

F. If Maga encounters human remains. funerar objeet. or cultual items as defined
in the Arizona Revised Statutes 41-865. the EPA, in consultatiqn 'Wth the Arizona State
Muse~ shall ensure that they are treaied according to (i) the applicable Stae law and (ii)
the Bural Consutation Agreement, A.R.S. § 41-865. Case No. 94-24. If objectons are raised
regarding the. treatment of such human remains. funerar object, or cultual items as defined

by the applicable sttute. the EPA shall engage i'n consultation in accordance with Stipulation'
VI to resolve the objectons.

IV. REVI AND APPROVAL OF TH TRATMNT PLA.N AND DATA
RECOVERY PLAN(S)

it
A. The EPA shaH ensure tJat Magma submits a proposed Treatment Plan and any

Supplemental Data Recovery Plans to !be SHPO. the Gila River Indian Communty. the Hopi
Tribe. and the Council for a concurrent thirt day review and comment period ("reviewing

pares"). The term "day" shall mean a calendar day throughout t.is Agreement. Magma may
elect to submit for simultaneous review a Treatment Plan and Supplemental Data Recovery
Planes) applicable to a given phase, geographic area, or, if necess, archeological site. If

any reviewing par fails to submit comments within thirt days of receipt of the proposed
Treatment Plan and any Supplemental Data Recovery Plans, the EPA shall assume that par's
concurence.

B. If any reviewing par object to the Treatnlent Flan and any SupplemeIita Dat

Recovery PLan it shall notify the EP A and the SHPO 'Wthin the ùirt da review period.
The objecton mus be specifically identified and the reasons for the objecton docuented.
The EPA. the SHPO. and the objecting par shaii engage in consultation to resolve the
objection. If the objection carot be resolved, the EPA shall consult with the Council in

accordance with Stipulation VI.

C. The EPA will apprise Magma as to the statu of the consultation process. Upon
completion of the review and comment process. consideration by the EPA of any SHPO, the
Gila River Indian Communty. the Hopi Tribe. pr Council comments. and any subsequent

revisions in the Treatment Plan and any Supplernenta Data Recovery Plan. the EPA shall
provide cleaance to Magma to proceed Vltl implementation oÎ the Treatment Plan and any

Supplementa Data Recovery Plans.

-'
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D. Subject to the requirements of 40 C.F.R. Pan 144 and 146, Magma shall have
from IP A clearance to begin constQon of wells and related activities in those portons of
the lv1CRA that contan historic propertes when (i) the applicable treatment specified in
the approved Treatment Plan and any Supplemental Data Recovery Plans is completed for the
area where constction and related acvities are to occur. (ii) Magma has notified the EPA
and the SHPO-of such completion. and (iii) the SHPO has had fifteen days from receipt to
review a preliminar field report

E. Any proposed substtiaJ ë.terations to the Treatment Plan and any Supplementa

Data Recovery Plan shall require the wrtten approvaJ of the EPAand the SHPO. The EPA
will coordiate the review and approval of such alterations in accordance with the procedure

set fort in subsections A-D above of this Stipulation.

V.CHAGES il INJECTION MLL CONSTRUCTION ARA

A. If Magma decides to consU'uct injection weJIs in previously unidentified areas. the
EPA shall ensure that, with respect to any area of potentia) effects not previously inventoried,
Magma conducts an inventory in a manner consistent with the prior project area survey and
the standards identified in Stipulation II. Magma shaJI submit a report of the results to the
EPA. The EPA shall submit the report ì-th any EPA comments to the SHPO for review and
comment. \Vere historic propertes may be afected within such previously unidentified
injecton well area, and where expedited review is desrable, Magma may submit the surey
report and a specific data recovery plan for potential historic propertes to the EPA for
simuItaeous review of inventory results. determinations of eligibility. and treatment
measures. The data recovery plan for historic propertes within the previously unidentified
arcz.shall be consistent with the project Treatment Plan and. once accepted, \V1i be
considered a supplement to the project-wide Treatment Plan.

B. The revie\Vng panes shaJI have thirt calendar days afer receipt to review the
documents. the detenninations of eligibility. and the Supplemental Dat Recovery Plan and
provide. in the cae oftheSHPO. wrtten comments tò"'tIe EPA. If the SHPO fails to submit
comments withn thiny calendar days. the EPA shall asme the SHPO's concurence with the
recommendations for eligibility and treaent If the reviewing panes agee on the
recommendations for eligibility and treaent. the EPA shall provide M.gma \Vth notificaton
to proce-.. with the Supplementa Dat Recovery Plan. If any of the reviewing pares objects
to any element of the documentation. the EPA shall atempt to resolve the objecton in
accordace with Stipulation VI.

C. Where no historic propertes will be affected within a previously unidentified area,
Magma shall submit the survey report to the EPA. The EPA shall submit the surey and any
EPA comments to the SHPO for revlew of the in\:ntory results. The SHPO shall provide,
comments to the EPA on the adequacy of the d~cumeO!(s) within thrt days of receipt.' If
the SHPO fails to comment within thny days, the EPA shall asume concurence. If the
EPA and the SHPO agree to the adequacy of the documentation, Magma shall be authorized

-6-



- to proceed with constcton or use of the previously unidentified area,subjeet to any
requirements of 40 c.F.R. Par 144 and 146. If any of the reviewing pares objects to any
element of the documentation, the EPA sh21l attempt to resolve the objection in accordance
with Stipulation VI.

Yr. DISPUT RESOLUTON

A. Unless othern;se specified in this Agreement, should any par to this Agreement
object \lthin thirt calendar days to any action pursuant to this Agreement. the EPA shall

consult with the objectg pan to resolve the objection. If the EPA determnes that the
objection canot be resolvecL the EPA shall forward to the Council all docurent2on relevant
to the åispute. Within thirt calendar days after the receipt of all pen:nent docULentation. the

Council shall either:

1. Provide the EPA with recommendations. which the EPA shall cle into
account in reachig a final decision regarding me subject of the dispute; or

i
2. Notii)' the EPA that it will comment v.thin an additional thiny calendar

à.s in accordance with 36 C.F.R. § 80D.6(b). liny Council comments provided in

response to such an objection shaJI be taken into account by the EPA in accordance
with 36 C.F.R. § 8DO.6(c)(2), v.ith reference to the subject of t.1-e dispute.

_ B. Any recoITendation or comment provided by the Council will be understood to

pert only to the subject of the' dispute. ne responsibility of the EPA to carry out all

acons under this Agreement that are not the subject of the dispute shall remain unchanged.

C. At any time durng implementation of the LJeasures stpulated in this Agreement,
should an objection to any such measure or its maner of interpretation be raiseà by a
member of the public, t."ie EPA shall tae the obj ection into account and consult, as needecL

with the objecting pan:., SHPO. or the Council to resolve the objection.. ,
.1#1

VI .AMMENT

Any par to the Agreement may request that it be amended, whereupon the pares to
ths Agreement shall consult to consider such amendment in accordance with 36 C.F.R. §
800.13.

VI TEA nON

Any par to th Agreement may terminate it by providing thirt dzys 'written notice
to the other pares. provided that the pares will tonsWt durng the period prior to the
tennÍD2lon to seek agreement on amendments or other actions that would avoid termination.
In the event of terminaron. tJie EPA wiIl comply with 36 C.F.R § § 800.4 through 800.6 with
regard to individual uncieruings covered by this Agreement.l

-7-
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IX. EXCUTON

A. Execution and implementation of ths Agreement evidences that the EPA has
aforded the Council a reasonable opportity to comment òn the Underting and its effec
on historic pròpertes and that the EPA has sared Section 106 responsbilities for al
individua a.ons of til specific Unciertg.

B. In the event tha! the terms of this Agreement RIe not cared out the EPA shall
comply with 36 C.F.R §§ 80004 though 800.6. with regard to individual acons covered byths Agreement .

C. Ths Agreement shall become effectve on the date of the las signate below and
shall remai effective, uness earlier termnated as provided in Stipulaton vm unti the
complete development of the Florence Project

Date: q/ù;/qs:Sn.v~.5 I ,
Title: 4;::KÕ 12lvl..;rr 'Dìrdv. UJd-rïaiio.F' i)."vj~ i'G/

~V1S0R~5.uN. II O~mSTORlC PRESERVATION _ _

By. ~" l" K ..L Date: I I Co 7 ¿. ..
G~0- -l¿¿l

By:

Title:
I.

ARONA STATE HITORIC PRESERVATIONOmCER

By: jfQWV\6r~ . Date: ,¡PrdF
Title: ~i7 '
CONCURG PARllS:

lÆGM COPPER CO:MAN

By: Date:

Title:
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IX. EXCUTON

t A. Execution and implementation of this Agreement evidences that the EPA has
aforded the Council a reasnable opportity to comment on the Underting and its effect
on historic propertes and that the EPA h2S satisfied Secton 106 responsibilities for all
individual acons of this specific Undertakng.

J""

B. In the event that the terms of this Agreement are not cared out. the EPA shal
comply with 36 C.F.R §§ 800.4 through 800.6. \Vth regard to individual actions covered by
this Agreement

C. 1bs Agreement shall become effectve on the date of the las signate below and
shall remai effectve, unless earlier terminated as provided in Stipulaton VI until the
complete development of the Florence Project.

ENVONM ALPROTECTON AGENCY

By: Date:

Title:

ADVISORY COUNCIL ON HlSTORIC PRESERVATION

I By: Date:

Title:

ARONA STATE HlSTOlUC PRESERVATION OmCER

By: Date:

Title: .1# i

CONCURG PARTIS:

~ERCOMPAç.B.. ~~.
Title: E/V;.i reO/Vrl ~-- /J~ ¿= cr /-rfA- ~

Date:~ 7, 199 S-)

I -8-
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l GILA ~ INIA~~
By: (!ç;" ~
Title: A"!. hli)¡V

. 1/

. HOpi TRE

By:

Title:

:

Dale: l.YP'¥ Et /f)'¿

Date:

-9-
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APPE~'1IX A

Magma Florence lÆne Cultual Resource Review Area

The Magma Florence Mie Cultual Resources Review Area (1..CRA) shall consSt of al
propert with the boundaes depicted on the atted Figue 1. The pares agee that

Figue 1 may be amended from time to time as may be neces to include any additional
propert where Magma intends to place underground inj ecton control wells to be permtted
by the EPA. ,.

"'9 ,
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AGREEMENT

On August 30,2001, Florence Copper Inc. hereby agrees to assume Magma Copper

/' Company's' responsibility under the Programatic Agreement, which Agreement is currently by

and between Environmental Protection Agency, the Arzona State Historic Preservation Officer,

the Advisory Council on Historic Preservation, the Gila River Indian Community, and the Hopi

Tribe. This Agreement is signed in contemplation of the closure of a stock purchase of Florence

Copper Inc. by Merrll Minng, L.L.C. If the stock purchase is not effectuated on or before

August 30,2001, BHPCopper Inc. wil remain responsible for complying with the conditions of

the Programatic Agreement until the pending stock purch1:e agreement between BHP Copper

Inc. and Merrll Mining, L.L.C. is fully executed and closed.

Dated: ,2001

By ,~/

, '* ,

313686.01


